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- HiGH COURT MATTER
(RT!I RELATED)

F. No. 8(1y2013-CC
Government of india
Ministry of Tourism

(RTI1 Cell)
- C-1, Hutments,
Dathousie Road,
New Dethi-110011
Date: 10.10.2013
OFFICE MEMORANDUM

Subject: Judgméﬁt of the Hon’ble High Court of Delhi in the matter of [W.P. {C)
3660/2012] — in respect of Right to Information Act, 2005.

In the matter of W.P. (C) 3660/2012 the Hon'ble High, Court of Delhi has
directed the Ministry of “Tourism to circulate its judgment on this petition to all the
CPIOs/PIOs of the Govt. of India and other Public Authorities for information and
guidance. Accordingly a copy of the above said judgment is attached herewif_h for
information and guidance of CPIOs/PIOs of the Govt. of India and other Pubiic.
Authorities. '

2 The Ministries Departments of Govt. of india and other Public Authorities are

requested to circulate the above said orders of the Hon'ble High Court to alt the -

Public Authorities under their administrative control for information and guidance.

~ {S.K: Chakrabagff -
SR Deputy Secretary (RT])
To, _ ’ .
1. The Secretaries of all Ministries/Departments of Gowvt. of india.
2 Union Public Service Commission/Lok Sabha SecretariaVRajya Sabha
President's SecretariatVice-President's Secretariat/Primé - Minister's
.Office/ Planning. Commission.. .~ = _ o - .
3. Staff Selection Commission, CGO Complex, Lodi Road, New Delhi. *

4. Office of the Comptroller & Auditor General of India, 10, Bahadurﬁhgh_‘

. Zafar Marg, New Delhi. _ -
5. Central Information Commission/State Information Commissions.

o Cégx to: Chief Sec.reté'riéé-o-f 'Iéii"thé"S'tatésflst; o

~ The guidelines contained in the Annexure apply mutatis mutandis to the public
authorities -under the State Governments/UTs also. Accordingly the State
Governments/UTs may like to issue simitar guidelines for their public authorities also.

Deputy Secretary (RT1)-

LA
(S.K. Chakrabarty) ?




% Date of Decision: 13.09.2613

+ WP.(C)3660/2012 & CM 7664/2012 (stay)

UNION OF INDIA _
. e Petitioner
Through: M. Neeraj Chaudhari, CGSC, Mr. Akshay
Chandra and Mr. Ravjyot Singh, Advs.
versus ' - X

"VISHWAS BHAMBURKAR

Through: respohdentin person |

- CORAM:

: 3 HON’BLE'BIR.,JUSTICE:Z_V.KJ_Q N

- Y.KJAIN, J. (ORAL)
The respondent filed ag application on 14.52011 with the PIO in the

. Jh_rith.the:ﬁlc.-no_‘t_ipgs_--o --itAherProject:_. Report fqr:Deﬁelopment_ of Ayurve'dic-':Hcal'th, 3
" Resort and Herbal Garden at Vagamon, which was submitted by

 426/D(CN) dated 20.02.2006.

JUDGMENT

~ Ministry of Tourism, PSW Di;\'risiqn,_ns_t;ggiqgiﬂau authenticated photocdpj} along

the Depamﬁent of
Tourism, Government of Kerala in December, 2005 and was bearing file number

2. Inhis reply, the PIO stated that the said project report had not been received

ir: the Ministry of Tourism. Being dissatisfied with the reply fiirnished by the PIO,

Réépondent )
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the 'espx_nieﬁ pecferrel an appea’ before dhe First Appeuste Authority The
foliowiug was the order passed by tie First Appellate Amne‘*lty

““Iﬁe aoting initisls on the cover pags of the Preisct Report
orocucad by Shri Bhamburkar. suggest that ive Repori was
I’Cul"ed in MOT. However, since it is only a photocopy, its

. authenticity cannot be taken for granted. CPI0. & Asstt. DG
{PSW) is directed to make a thorough search for the said
Project Report and records pertaining to is receipt and
movement in the Ministry. If the Report is. traced, its
suthenticated copy will be supplied by the CPIO to the
applicant. If the Report is not traceabls, but- records are found
which confirm that the Report was recetved in the MOT, a
report may be lodged with Police regardmg the missing
documents. An intimation to this effect may then be conveyed
1o the applicant by the CPIO. ir case neither the Project Report

" nor any records of its receipt in Ministry- are available, the

_ applicant may be so informed by the CPIO Action has to-be"
taken within 15 days™.

3. . Bemg still d:ssaﬁeﬁed the respondent preferred a secend appezl before the

-Central Informatmn Comrmss:on Durmg the course. of hearmg before the

. Cemxms:.mn, the appeim.m preﬁm 4 a **Iﬁ_toeopy of a report pur;u -mo to be

-signed. by Department of Tourtsm, Govennnent of Kerala in December, 2005 The
aforesald report purported to be signed by various efﬁmals The PIO confirmed that

' Leena Nandan She, however, stated that there was no trace of the saxd Report, m

o the sxgnatmres of the then Jount becretarv VIr. Anntabh Kant and Director Mrs. -

'- the MmlStFY nor any . other relevant papers were avaﬂable to mdlcate the presence R
of such a-report. The. Commission, therefore dxrected Secretary Ministry of

Tourism to. inquire into the matter and send his report to the appellant and the

Cemxmssxon In this regard, the Commlssmn observed that exther the PIO or some

other officer couls be h!(:mg [ha.. 1”!1‘311:[ ation or the report being submiiied could be

forged or it could be a conspiracy by which the report and all assomated papers

W.P.(C) 3660/2012 Page Zof 7
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were taken away from the Government. Being aggrieved from the order of the -
o Conimission, the Union of India is before this Court by way of this writ petition.
4. - Vide an interim-order; this' Court directed the petitioner to place on record
 the fact finding report of the Ministry of Tourism, Government of India and also -
directed that copy of the report be provided to the respondent. A perusal of the said = |
report would show that the officer who conducted the said mqmry reported that
there was no documentary record in theM:mstIyto show that the original fepoxt':
was received in the year 2006, He conclu_ded_beyond reasenable douht that the
original project documents on the subject mattef was not available id the Mm1stry 3
of Tourism. However, the said report does not mdlcate that any attempt was made
to contact the then Jomt Secretary (T) and Director (T) whose 31gnat11res on the
photocopy of the report were admitted by the PIO before the Commission, to find
| photocopy of w}nch was produced before the Commtssmn In my view, it was
s mcumbent upon the oﬁcer who conducted the inquiry int the matter to contact the
above referred officers and inquire from them- about the aforesaid report, before
~ taking the final v1ew in the matter. There is no explanation at th1$ stage as to why
..... .. DO such attempt was made. The mpresszon wlnch I get n these cn'cumstances is
| that the petltloner somehow ‘wants to av01d a pr0per mquu'y in terms of the
‘directions giver: by the Comn:ussxon o : s
--The-learned- counsel for the petltloner assailed the order of the. Comm1ss1on' o
' pnmanly on the ground that the Rxght to Information Act does not authorize the S
Commission to direct an inquiry of this nature by the department concern, though
the Commission itself can make such an inquiry as it deems appropnate Reference
- n this regard is made to the provisions contained in Section 19(8) of the Act. A -
...careful perusal of sub section (8) of Section 19 would show that the Commission
has the power to require the public authority to take any such steps as may be

W.P.(C) 3560/2012 . Page 3 of 7
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Aecessary to -sécure compliance with the provisions of the Act. Such steps could
include the steps :,pec:lﬁed in clause (1) to (iv} but the sub-section does not exclude
&y, o{h rep which the C ommission may deem pecgssary o secure complhiance
with the provisions of the Act. In other words, the steps @ enumerated in clause (1) to
(iv) are mcluswe and n"twoﬁ—xoustlvc of the powers of the Commission in this
‘regard _
6. The Right to Information Act is a PIOgressive iegis}a_tion-aimod at providing,
1o the citizens, access to the information which before the said Act came into force
could not be claimed as a maiter of right. The intent behind enactment of the Act is
to disclose the information to the maximum exient possible sz;bject of course to
certain safeguards and exer;rptions. Therefore, while interpreting the provisions-of - --
<he Act, the Court needs to take a view which woulkl advance the objectives behind
enactment of the Act, instead of taking a restrictive and hyper-technical approach
which would obstruct the flow of information to the citizens. o
7, This can haxdly be disputed ! that 1f certam mformat;ton i avaﬂablc with a
public sutho my, that mformauon must necessamy be shamd w1th the apphcant '
under the Act unless such mformatlon is exempted from dxsclosm'e under one or
norf: provisions of the Act. It is not uncommon in the government dcpartments to
=vade disclosure of the information takmg the standard plea that the information
ipught by the apphcant is not avai dlable. Ordmam\ -the: mfomxon which at some -
3_p01nt of time or the other was. avallable in the records of the govemment should '
contmue to be avallable with -the- concemed department unless it has been .
“destroy ed in accordance with the rules. framed by that department for destructlon of R
old record. Therefore, whenever an information is sought and it is not readlly
available, a aorough attempt neeob to be made to search and locate the mformatlon
wherever it may be avallable It 18 only in a case where desplte a thorough search

and inquiry made by the responsible officer, it is concluded that the information

WPLC) 365072612 ‘ : Page 4 of7




“-opinton: that the saxd mformatmn was.in fact available W1th ‘the govemmcnt, it

sought by the applicant cannot be traced or was never ava.llable w1th the
government or has been destroyed in accordance with the rules of the concerned
department that-the- CPIO/PIO would be justified in expressing his inability to
provide the desired information. Even in the case where it is found tha‘ the desired

mformation though available in the record of the government at some pomt of tlme

- cannot be traced despite best efforts made in this regard, the department concerncd
must necessarily fix the respon31b111ty for the loss of the record and take

appropriate departmental action against the officers/ officials respons1ble for loss of
the record. Unless such a course of action is adopted, it would be posmble for any
department/ office, to deny the information which othermse Is not exempted from
disclosure, wherever the said department/ office finds it inconvenient to bring such

information into public domain, and that in turn, would necessanly defeat the very

objective behmd enactment of the nght to Information Act. L .-
8.  Since the Commission has the power to direct dlsclosure of information .
provided, it is not exempted from such: dlsclosure it would" also have “the
Jurisdiction to direct an inquiry into the matter wherever it is clalmed by the
PIO/CPIO that the information - sought by the applicant is not traceable/ readlly :

. traceable/ cun:ently traceable. Even i in a case where the PIO/CPIO takes a plea that

the information sought by the apphcant was never available with the government' |

but, the COIIII]J.ISSIOD on the basxs of the material available to it forms a pmna facie

would be Justlﬁed in dlrectmg an mqu]ry by a responsible officer of the
department/ office concerne, to again look into the matter rather deeply and verify
whether such an information was actually available in the records of the
government at some point of time or not. After all, it is quite possible that the

_ Tequired ; mformanon - may be located if a thorough search is made in which evcnt, it

could be possible to supply it to the applicant. Fear of dlsclphnary action, agalnst

W.P.(C) 3660/2012 Page Sof7




the person res'p(,nsibie for loss of the information, will also work as a deterrence
agalnst tne willful suppression of the information, by vested interests. It would also

be open w the C uﬂt[ﬂlbblOD to make an inquiry itself ms‘t"a\i of dzrcmng an inquiry

-10 be made by the Comnission or by the officer of the departfnent/ office

. concerned is a matter to be decided by the Commission in the facts and

circumstances of each such case.

9. In the case before this Com‘t as noted earlier, the PIO, who appeared before
the Commission and admitted that the photocopy of the report made available to
the Commission was sigoed by the concerned Joint Secretary 'e:md Director at thg
relevant time. Prima facie, they would have signed the documents only if they had
received wither thi origieal report or s copy. Th»ﬂ epdorserment made on the cover

of 1be docuraents would show that the report/ copy on which endorsement was

made was s:gm,d by t‘le becretary, Tourism, Govemm‘*nt {}f I<.1‘e~'ala Had a
_thorough mqmry been made by mqumng from the concemcd afﬁcer 1o ﬁnd out as

| ‘to where, when and 1 n what c]rcumsumces they had sxgned tixe documents 1t could

bave been possible fo losate the report in the records of the govemment

19. For the.reasons stated heremabmfe~ 1 find no merit in the writ petition and

m_?"ﬂe same is bereb Y dwa‘ssed. The mtenm Qrder dated 1 6 "*}}2 stands vacated. In
-y view; the mqmry conducted by the petitioner in comphance of the order passed
by the Comsnission on 17.4.2012 was 1ot at all satisfactory. It is, therefore,”
- dn'ected that a th@mugh and meanmgﬁll mqmry m terms of the prov1smns of the

" dlrectlons of the Comnnsmon be carried out by an ofﬁcer ot below the rank of ar
- Joint Secretary to the Government within eight weeks from today and a copy each

of the said report shall be provided to the Commission as well as to the respondent
before this Court. |

-
\

%




weeks for information and guidance.

There shall be no orders.as to costs,

_ VK. JAIN, J
SEPTEMBER 13; 2013/,
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